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INTRODUCTION

� The HME industry is young.

� The industry grew up relatively unregulated.

� Another challenge is that few people with CMS and on 
Capitol Hill have ever set foot in an HME company.

� As the government is famous for doing, it overreacted.
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INTRODUCTION

� The pendulum will eventually swing back towards the 
middle. 

� Until that time, however, the HME industry will have to 
deal with intrusive government scrutiny. 

� The demand for what the industry has to offer will only 
increase exponentially.
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INTRODUCTION

� There is an increase in utilization of HME; this is to be 
expected in light of the “graying of America.” 

� Generally speaking, HME is expensive.

� Contractor auditors are becoming more sophisticated in 
reviewing HME claims.
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INTRODUCTION

� It is a priority of CMS to uncover and prevent fraud in 
the Medicare fee-for-service program. 

� Health care providers (not just HME providers) have 
become the new bogey man to the government.
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INTRODUCTION

� Another large challenge for the HME provider are the 
inquiries and investigations being conducted by DME 
MACs, RACs, CERTs, ZPICs, UPICs, Supplemental 
Medicare Review Contractors (SMRC), the NSC, and 
accrediting organizations.

� Reimbursements from all payors have been cut 
drastically in recent years.
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FEDERAL LAW

� The HHS Office of the Inspector General (“OIG”) issued 
a Special Fraud Alert directly to the health care 
community in 1991 regarding the routine waiver of 
copayments or deductibles under Medicare Part B.  See

59 Fed. Reg. 242 (1994).



S-10

FEDERAL LAW

� In that Special Fraud Alert, the OIG stated that 
the routine waiver of Medicare cost-sharing 
amounts “is unlawful because it results in

�False claims
• Reasonable charge submitted may not exceed actual charge

• Misstating actual charge

�Violations of the anti-kickback statute and

�Excessive utilization of items and services paid for by 
Medicare
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FEDERAL LAW – FALSE CLAIMS

� An HME supplier that routinely waives cost-sharing 
amounts for Medicare beneficiaries, but bills Medicare 
for the full allowable amount, is guilty of submitting 
false claims.

� The OIG highlighted in its Special Fraud Alert that “A 
provider, practitioner or supplier who routinely waives 
Medicare copayments or deductibles is misstating its 
actual charge.”
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FEDERAL LAW – FALSE CLAIMS

� In addition to the federal false claims statute, state 
laws regulating insurance fraud and deceptive trade 
practices have been used by both state regulatory 
agencies and private parties to act against health care 
providers that routinely waive cost-sharing amounts.
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FEDERAL LAW – ANTI-KICKBACK & 
BENEFICIARY STATUTES
� The AKS prohibits the offering or paying of anything of 

value to any person as an inducement to purchase, 
lease, or order an item or service covered by a federal 
health care program.
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FEDERAL LAW – ANTI-KICKBACK & 
BENEFICIARY STATUTES
� The OIG state in its Special Fraud Alert that AKS 

violations may arise because “When providers, 
practitioners or suppliers forgive financial obligations 
for reasons other than genuine financial hardship of the 
particular patient, they may be unlawfully inducing that 
patient to purchase items or services from them.”
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FEDERAL LAW – ANTI-KICKBACK & 
BENEFICIARY STATUTES
� The Beneficiary Inducement Statute prohibits 

transferring anything of value to a Medicare beneficiary 
when it is likely to influence the beneficiary to order or 
receive a Medicare covered item or service from a 
particular provider, practitioner or supplier.



S-16

FEDERAL LAW – GUIDANCE FOR A 
SUPPLIER’S POLICIES & PROCEDURES

� Both CMS and the OIG have identified procedures which 
will reduce the risk that a supplier will violate a federal 
statute.

� The OIG recommends that suppliers adopt written 
policies and procedures that prohibit personnel from 
advertising discounts and waivers of cost-sharing 
obligations and from advising Medicare beneficiaries 
that they are not liable for their coinsurance and 
deductibles.
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FEDERAL LAW – GUIDANCE FOR A 
SUPPLIER’S POLICIES & PROCEDURES

� CMS provides guidance on what constitutes good faith 
collection efforts.

� Suppliers may waive cost-sharing amounts as long as the 
following conditions are met

�The supplier does not advertise or use waivers to 
solicit business;

�The supplier does not routinely waive cost-sharing 
obligations; 
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FEDERAL LAW – GUIDANCE FOR A 
SUPPLIER’S POLICIES & PROCEDURES

�The supplier “waives the coinsurance and deductible 
amounts after determining in good faith that the 
individual is in financial need; fails to collect 
coinsurance or deductible amounts after making 
reasonable collection efforts.”
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FEDERAL LAW

� Penalties

�Whoever submits a false claim to the Medicare 
program may be subjected to criminal, civil or 
administrative liability for making a false statements 
and/or submitting false claims

�Can include imprisonment, criminal fines, civil 
damages and forfeitures, civil monetary penalties and 
exclusion



STATE LAW
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STATE LAW

� State law is not consistent in regard to waiver of 
copayments for non-Medicare and non-Medicaid 
patients.

� Generally, the waiver of copayments is prohibited by 
provider contracts.

� However, in the case of non-contracted or out-of-
network suppliers, there is less guidance.
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STATE LAW – CALIFORNIA

� In California, the only legal authority to express an 
opinion on this matter does not follow the majority of 
states.

� In 1981, the California Attorney General held that a 
dentist’s practice of waiving Commercial Patients’ 
copayments and advertising such waivers was not 
fraudulent.

� Since then, there has been little activity concerning 
routine copayment waivers in the courts of California.
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STATE LAW – CALIFORNIA

� California has a number of broadly-written laws 
prohibiting kickback arrangements.

� On their face, none of these laws expressly prohibit 
inducements provided directly to commercial patients.

� However, it is possible that a court will consider waiver 
of copayment to be a kickback under the laws.
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STATE LAW – TEXAS

� Texas Attorney General Opinion No. DM-215 (1993) 
addresses whether the Texas Insurance Code prohibits a 
health care provider from waiving a copayment in 
instances where there is an assignment of benefits.
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STATE LAW – TEXAS

� The Texas Insurance Code states

�The payment of benefits under an assignment does not 
relieve a covered person of a contractual obligation to 
pay a deductible or copayment.

�A physician or other health care provider may not 
waive a deductible or copayment by the acceptance of 
an assignment.
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STATE LAW – TEXAS

� It is likely that the Texas Insurance Code prohibits a DME 
supplier from waiving a copayment for commercial 
patients in instances where there is an assignment of 
benefits.
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STATE LAW – FLORIDA

� The Florida Patient Brokering Statute provides, in 
relevant part, the following:

(1) It is unlawful for any person, including any health 
care provider or health care facility, to:

(a)  Offer or pay any commission, bonus, rebate, kickback, 
or bribe, directly or indirectly, in cash or in kind, or to 
engage in any split-fee arrangement, in any form 
whatsoever, to induce the referral of patients or 
patronage to or from any health care provider or health 
care facility.
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STATE LAW – FLORIDA

� A violation of the Florida Patient Brokering Statute is a 
third degree felony.

� This is a broadly-drafted statute and is similar to the 
federal statute, except that it is applicable to any 
patient, regardless of payor.
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STATE LAW – FLORIDA

� The Florida Deceptive Insurance Practices Statute 
requires a health care facility, including home medical 
equipment providers, to disclose, on the claim form 
submitted to the insurer, any agreement between the 
health care facility and the patient to accept less for 
services rendered than is reflected on the claim form.
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STATE LAW – FLORIDA

� Failure to do so is a false claim under the statute.

� If a supplier intends to waive copayments for 
commercial patients in Florida, it should inform the 
insurer upon the submission of its claim of the waiver.

� The insurer likely will take the position that the 
reimbursement amount paid to the supplier should be 
reduced by the amount of copayment waived by the 
supplier.
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STATE LAW – FLORIDA

� The practice of waiving copayments may, however, be 
considered a violation of the Florida Patient Brokering 
Statute if the waiver is not made pursuant to the 
requirements of the federal safe harbors or in the case 
of documented financial hardship.
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STATE LAW – COLORADO

� Colorado has a statute specifically addressing waiver of 
copayments in the Colorado Criminal Code:
(3)  Except as otherwise provided . . . , if the effect is to eliminate 

the need for payment by the patient of any required 
deductible or copayment applicable in the patient’s health 
benefit plan, a  person who provides health care commits 
abuse of health insurance if he knowingly:
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STATE LAW – COLORADO

(a) Accepts from any third-party payor, as payment in full 
for services rendered, the amount the third-party payor
covers; or

(b) Submits a fee to a third-party payor which is higher than 
the fee he has agreed to accept from the insured 
patient with the understanding of waiving the required 
deductible or copayment.

� The statute specifically exempts waivers made on a 
case-by-case basis when the health care provider 
determines that payment of the copayment would 
create significant financial hardship for the patient.
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STATE LAW – COLORADO

� As with Texas and Florida, the Colorado statute is 
applicable to all payors and clearly prohibits waiving 
copayments without case-by-case consideration of 
financial hardship.

� Based on the analysis above, caution dictates that any 
reduction of commercial insurance copayment should be 
granted on a case-by-case basis, in consideration of the 
financial situation of the particular patient, and in 
accordance with the HME supplier’s written policy.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� DME suppliers are facing a common challenge:  
Commercial insurers are closing their provider panels, 
thereby not allowing the suppliers to bill the insurers as 
in-network suppliers.

� This relegates the out-of-network suppliers to one of 
two choices:  (1) decline to serve the patient or (2) to 
serve the patient and bill the insurer as an out-of-
network supplier.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� The challenge with billing as an out-of-network supplier 
is that the patient normally has to pay a higher 
copayment than if the DME supplier was an in-network 
supplier.

� This has led some out-of-network suppliers to offer to 
waive the patient’s copayment if the patient purchases 
from the out-of-network supplier.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� The problem with waiving such copayments is that the 
out-of-network supplier may be setting itself up for 
liability.

� Private parties, including insurers and competitors, 
often file lawsuits against out-of-network health care 
providers that routinely waive copayments and 
deductibles.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� For example, Aetna has pursued an aggressive legal 
campaign against out-of-network providers that waive 
copayments and deductibles.

� Aetna has brought suits against providers in California, 
New Jersey, New York, and Texas.

� Similarly, other insurers have brought suit against out-
of-network providers who waive copayments and 
deductibles.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� Many of these suits allege breach of contract claims and 
unjust enrichment.

� Allegations of fraud and deceptive trade practices are 
also common.

� Claims of statutory and common law fraud allege that 
providers that waive copayments submit claims that do 
not reflect the actual discounted charge and, therefore, 
materially misrepresent the transaction.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� As an example, such claims have succeeded in the 
federal and state courts of New Jersey.

� In other states, regulatory authorities have issued 
guidance indicating that routine waivers of patients’ 
cost-sharing obligations constitute fraud.

� As evidenced by the suits brought by various private 
parties, a DME supplier will be at risk of having to 
defend a lawsuit for steering patients to an out-of-
network supplier and waiving copayments.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� A number of state and federal courts have addressed 
cases involving out-of-network providers that routinely 
waived copayments and deductibles.

� A common claim in these cases is that the provider 
submits a false or fraudulent claim and overcharges the 
insurer when the provider bills the insurer the full 
amount but does not intend to collect the copayment.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� Upon reviewing case law, several legal scholars have 
concluded that the non-collection of the patient’s 
copayment or deductible may be lawful in and of itself, 
but the intentional or contractual waiver of the 

obligation to pay the deficiency prior to submitting a 

claim is, by contrast, unlawful.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� An example of a case ruling in favor of the insurer is 
Kennedy v. Connecticut General Life Insurance Co., 924 
F.2d 698 (7th Cir. 1991).

� In Kennedy, a chiropractor sued CIGNA because CIGNA 
refused to pay a claim submitted by the chiropractor 
who was an out-of-network provider.

� Under CIGNA’s insurance policy, CIGNA covered 80 
percent of medical expenses and the beneficiary was 
required to pay the remaining 20 percent.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� When the chiropractor submitted a claim of $1,727, 
CIGNA suspected that he did not collect the 20 percent 
copayment.

� Therefore, CIGNA requested proof that the $1,727 
represented 80 percent of the full amount charged.  In 
the process, CIGNA received information that the 
chiropractor waived the patient’s copayment.

� As a result, CIGNA refused to pay the claim and the 
chiropractor sued.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� The court ruled in favor of CIGNA.

�According to the court, if the chiropractor “wishes to 
receive payment under a plan that requires 
copayments, then he must collect those copayments –
or at least leave the patient legally responsible for 
them.”

� A number of state insurance agencies have weighed in 
on this issue.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� For example, the New York Department of Insurance has 
taken the position that the practice of waiving 
copayments may constitute fraud in the state

�Depending on the circumstances, the waiver of otherwise 
applicable copayments could constitute insurance fraud.

� If a health care provider, as a general business practice, 
waives otherwise required co-insurance requirements, that 
provider may be guilty of insurance fraud. See opinion of 
the Office of General Counsel dated March 27, 2008.
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� For example, if a health care provider indicates that the 
charge for a procedure is $100 and the insurer anticipates 
that the provider will collect a 20% copayment amount, the 
insurer will reimburse the insured $80.

� If, however, the provider waives the copayment, that 
provider’s actual charge becomes $80, which then obligates 
the insurer, assuming payment at 80% of the usual charge, 
to reimburse the insured only $64.

� See N.Y. Ins. Dep’t, Position Statement, “Re:  Health 

Insurance, Waiver of Deductibles and Co-Insurance” (April 
2, 2008).
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WAIVING COPAYMENTS FOR
OUT-OF-NETWORK PATIENTS

� In the event a DME supplier accepts the risks 
associated with waiving copayments for out-of-
network patients, then it would be prudent for the 
out-of-network supplier to notify the insurer that the 
supplier waived the patient’s cost-sharing 
responsibility.

�Such notice may serve as a credible defense against 
any claim of fraud and deceptive trade practices.

�However, such notice may cause the insurer to deny 
the claim.



EXHIBITS
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EXHIBIT A

� Template “Policy and Procedure for Waivers of Cost-
Sharing Obligations”
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EXHIBIT B

� Template “Application for Waiver of Copayment 
or Deductible”
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QUESTIONS?



THANK YOU

Denise M. Leard, Esq.
Brown & Fortunato, P.C.

905 S. Fillmore St., Ste. 400

Amarillo, Texas  79101

dleard@bf-law.com

806-345-6318
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